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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the

dne may be against such order, 1o the appropriate authority in the following way :
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Revisioh application to Government of India:

{1

{0

Fdln veregd gom AT 1994aﬁwwﬁﬁmwﬂmﬁ;ﬁaﬁﬁtﬁfmm€aﬁ

aq—mﬂ%ummzﬁm&ﬂﬁwmWW,WW,%W,RW
fasm,

fﬁsﬁﬁﬁaaﬁmtﬁqm.wmﬂéﬁaﬁ:1100016%&@%«11%«

A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit

Ministry|of Finance, Department of Revenue, 4™ Floor, Jeevan Deep Building, Parliament Street, New

Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso fo sub-section (1) of Section-35 ibid :
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n case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
factory or from one warehouse to another during the course of processing of the goods in &
or in storage whether in a factory or in a wareghouse.
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In case of rebate of duty of excise on goods exported to any country or territory outside
india of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. '
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Credit of any duty allowed to be ulilized towards payment of éxcise duty on fina!
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise {(Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-In-Appeal. it should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. =
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
{fioor BahumaliBhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals
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Thd appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
" preperibed  under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be

acdompanied against (ohe which at least should be accompanied by a fee of Rs.1,000/-,

Rs|5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5

La¢. 5 Lac to 50 Lac and above 50 Lac respectively in the form of.crossed bank draft in

faviour of Asstt. Registar of a pranch of any nominate public sector pank of the place
re the bench of any nominate public sector bank of the place where the bench of
tha Tribuna! is situated.
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In|case of the order covers a number of order-in-Criginal, fee for each ©.1.0. should be
p3id in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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ne copy of application or 0.1.0. as the case may be, and the ord';e'r of the adjournment
uthority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
f the court fee Act, 1975 as amended.
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hitention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. ft may be noted that the pre-deposit isa
mandatory condition for filing appeal before CESTAT. (Section 35 € (2A} and 35 F of the
Central Excise Act, 1844, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
{x) amount determined under Section 11 D,
(xi)y amount of erroneous Cenvat Credit taken;
(xii) amount payable under Rule 6 of the Cenvat Credit Rules.
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: 7}9) iew of above, an appeal against this order shali lie before the Tribunal on payment of

f Hhe duty demanded where duty or duty and penalty are in dispute, or penalty, where
 sidne is in dispute.”
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Navmeet Cargo
Private Limited, 5, Mangaldeep Complex, Near Mahesh Petrol Pump,
Visnagar-Mehsana Road, Visnagar — 384 315 (hereinafter referred to as
the appellant) against Order in Original No. 44/AC/MEH/CGST/20-21
dated 17-02-2021 [hereinafter referred to as “impugned order’| passed by
the Assistant Commissioner, CGST, Division : Mehsana, Commissionerate

: Gandhinagar [hereinafter referred to as “adjudicating authority’],

2. Briefly stated, the facts of the case is that the appellant are holding
Service Tax Registration No. AACCN0774HSTO01 and are engaged In
providing taxable services namely Transportation of Goods by Rail. G'TA
and Supply of Tangible Goods service. During the audit of the records of
the appellant for the period from April, 2014 to June, 2017 by the officers
of Central GST, Audit, Ahmedabad it was noticed that thore was
difference in the income shown by the appellant in their financial records
and that shown in their ST-3 returns. The appellant was paying servico
tax on Transportation of Goods by Rail and GTA services by availing
benefit of 70% abatement in terms of Notification No. 26/2012-ST dated
20.06.2012. However, the appellant was collecting service tax at full rate
(without abatement) for providing supply of tangible goods by way ol
providing Autos for hiring. The appellant was also availing the exem ption
under Notification No. 25/2012-ST dated 20.06.2012 for invoices
amounting to less than Rs.750/- as well as for services provided [or
transportation of agricultural produce. Reconciliation of the finuncial
records of the appellant with returns filed by them revealed that the
appellant had not disclosed to the department that they had provided
taxable services for which income was earr;ed by them. The appellant was
alleged to have accordingly short paid service tax amounting Lo

Rs.16,79,731/- which was liable to be recovered from them.

It was also noticed that the appellant had availed and utilized

t credit of input service on service tax paid for transportation ol
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goods by rail on the basis of money receipts issued by the Railways.

However, it appeared that cenvat credit of service tax paid on goods

tra

ter

rlsportation by raid has been disallowed for the period F.Y. 2015-16 in
rhs of Notification No.26/2012-ST dated 20.06.2012 as amended by

Notification No. 08/2015-ST dated 01.03.2015. As per the said notification,

the |abatement is subject to the condition that no cenvat credit has been

avalled on inputs, capital goods and input services used for providing the

taxable service. It appeared that the appellant had wrongly availed cenvat

cre

2.2

dit of Rs.12,57,904/- on this count.

It was further observed that the appellant had paid rent to their

Dir#ctor and the said rent was taxable under reverse charge as per

Sy No.5(A) of Notification No.30/2012-ST dated 20.06.2012. However, the

apppllant failed to pay the service tax amounting to Rs.70,325/-.

2.3

Tt was also noticed in the course of the audit that the appellant had

not [filed service tax returns for the period F.Y. 2016-17 and F.Y. 2017-18

(Apkil to June). The appellant had paid the service tax for the said period

but|they had not paid the interest on delayed payment of service tax. The

totd] interest payable by the appellant amounted to Rs.4,90,02] &

3.

The appellant was issued a Show Cause Notice bearing No. V1/1(h)-

130/Navmeet Cargo/18-19/AP-61 dated 17.10.2019 seeking to recover the
seryice tax amounting to Rs.16,79,731/- + Rs.70,325/- under the proviso to

Section 73 (1) of the Finance Act, 1994 along with interest under Section

75

cre

Lf the Finance Act, 1994. It was also proposed to recover the cenvat

{lit amounting to Rs.12,57,904/- under the proviso to Section 73 (1) of

thel Finance Act, 1994 read with Rule 14 (1) (ii) of the CCR, 2001 along

with interest. Interest amounting to Rs.4,90,021/- on delayed payment of

serbice tax was also sought to be recovered. Imposition of Penalty was also

proposed under Section 78 (1) of the Finance Act, 1994 read with Rule 15

pf the CCR, 2004.
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The said SCN was adjudicated vide the impugned order and the

demand for service tax was confirmed along with interest. The interest on

delayed payment of service tax was also ordered to be recovered. Penalty

was also imposed under Section 78 (1) of the Finance Act, 1994 read with
Rule 15 (3) of the CCR, 2004.

5.

Being aggrieved with the impugned order, the appellant has filed the

instant appeal on the following grounds :

1.

1ii.

v,

As per Section 67 (1) (i) of the Finance Act, 1994 where services are
provided for consideration in money then the gross amount charged
should be considered as value of taxable services. As per the
explanation, the consideration is defined as the amount that i
payable for the taxable services. In the instant case discount is also
offered to customers on the value of invoices and as per Section 7
read with the definition of gross amount charged, the taxable value
for services provided shall be the value after discount.

In the calculation of taxable amount shown in the SCN the discount
given by them to the customers has not been deducted which leads to
demand of service tax on the portion of discount also. The submit
the details of the discount given by them to their customers. The
service tax payable by them after deducting the discount is
Rs.8,90,435/-, which they agree to pay.

The fact that service tax is not payable on the amount of discount
can also be referred from the judgment of the Hon'ble Tribunal,
Bangalore in the case of Mudra Communications.

Regarding availment of cenvat credit of Rs.12,57,904/-, it is
submitted that as per Notification No.26/2012-ST dated 20.06.2012,
there is restriction on availing cenvat credit on inputs and capital
goods. However, they have claimed cenvat credit on input services
and not claimed any cenvat pertaining to inputs and capital goods.
Regarding service tax on RCM for the rent paid to the Director. it is

submitted that the rent paid to the director is in the capacity of




. vi.

vii.

viii.

e
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property of the director and the company has entered into agreement
with the director in eapacity of landlord and tenant. The issue is ne
more res integra as the same was examined by the office of th.e Chief
Commissioner of Central Excise and Service Tax, Ahmedabad at an
open house held on 22.09.2014 where it was clarified that reverse
charge in the case of director would apply only if service is rendered
in capacity of director to the company. But if the dircctor provides
his personal property on rent or provides management consultancy
to the company, he himself will be liable to pay service tax as the
service is provided in his personal capacity.

They rely upon the judgment of the Chennai Tribunal in the casc of
Integra Software Services Pvt Ltd. They also rely upon the OlA No.
AHM-EXCUS-003-APP-0257-17-18 dated 23.03.2018 passed by the
Commissioner (Appeals), Ahmedabad in the case of Jay Pumps Pvt
Ltd.

Regarding interest on delayed payment of service tax, they admit the
liability and agree to pay the same.

Penalty under Section 78 can be levied only if there is fraud,
collusion, willful mis-statement, suppression of fats or contravention
of any provisions with intent to évade payment of service tax and
can be imposed only by invoking the larger period of limitation.

No penalty shall be imposable for any failure referred to in the said
provisions if the appellant proves that there was reasonable cause
for the said failure.

They rely upon the judgment in the case of : CCE, Meerut-li vs. On
Dot Couriers & Cargo Ltd — 2006 (6) STJ 337 (CESTAT, New Delhi);
Municipal Corporation of Delhi vs. Jagannath Ashok Kumar ~ (1987}
AIR 2316 (Supreme Court); Commissioner of Wealth Tax Vs. Jagdish
Prasad Choudhary — (1996) AIR 58 (Patna); Gujarat Water Supply &
Sewerage Board Vs. Unique Erectors (Gujarat) Pvt Ltd — (1989) AIR
973 (Supreme Court); Ram Krishna Travels Pvt Vs. CCE, Vadodara
— 2007-TMI-977 —CESTAT; Commissioner of Central Excise &
Customs, Patna Vs. Advantage Media Consultant & Anr.- 2008 (10)
I 570 (SC); Commissioner of Service Tax, Mumbai-l Vs. Allied

[t
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Aviation Ltd — 2017 (4) TMI 438 (CESTAT, Mumbai): Commissioner
of Central Excise, Delhi Vs. Maruti Udyog Ltd — 2012 (141) kLT 3
(SC).

x1.  They have not collected service tax from the customers and hence

the amount received by them should be treated as inclusive of tax.

6. Personal Hearing in the case was held on 28.12.2021 through virtual
mode. Ms. Bhagyashree Dave, Chartered Accountant, appeared on behalf
of the appellant for the hearing. She reiterated the submissions made in

appeal memorandum.

7. I have gone through the facts of the case, submissions made 1in the
Appeal Memorandum, the submissions made at the time of personal
hearing as well as material available on records. The issues before me [or

decision are :

I)  Whether the appellant had short paid service tax on
Transportation of goods by Rail and GTA service ?

II) Whether the appellant had wrongly availed cenvat credit in
respect of the service tax paid on transportation of goods by rail »

III) Whether the appellant was liable to pay service tax on the rent

paid to their Director?

I find that the impugned order also ordered recovery of interest on delayved
payment of service tax by the appellant. However, the appellant have
accepted the liability and are not contesting this issue. Hence, this issuc is

held to be proved as uncontested.

7.1 As regards the issue, whether the appellant had short paid service
tax on transportation of goods by Rail and GTA service, | find that thougl
there is an elaborate tabulation of details, reflecting the difference in the
taxable income declared by the appellant in their returns and that in their
neial records, in the SCN or in the impugned order, there is no

ation forthcoming for the said difference. The appellant have in
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theijr submission before the adjudicating authority contended that the
difference in the taxable income is on actount of the discount offered by
then to their customers. However, the adjudicating authority has rejected
the|contention of the appellant on the grounds that the appellant had not
submitted any details of the nature of the discount offered and neither had
the} submitted any documentary evidence in support of their submissgion.
In their appeal memorandum, the appellant have contended that in terms
of Jection 67 (1) (i) of the Finance Act, 1994. the taxable value of services
is the value after allowing deduction of the discount given to the

cusfomers. The appellant have relied upon the judgment of the Hon’ble

. Trilpunal, Bangalore in the case of Mudra Communications, wherein it was
held that service tax is not chargeable on the amount of discount. The
appellant have admitted their liability to pay service tax amounting to
Rs.8,90,435/- as against the demanded service tax amounting (o

Rs.16,79,731/-.

7.2| It is observed that the issue whether the difference in the taxable
incqme is on account of discount offered by the appellant to their
customers can only be determined after verification of the details and
dochments. It is also required to be verified whether the discount, as
claimed by the appellant, are eligible deductions from the gross amount
. chafged by them from their customers. The appellant have, while filing
the| appeal, not submitted any details or documents supporting their
confention regarding the difference being on account of the discount
offered by them to their customers. Therefore, I am of the view thal the
mafter is required to be remanded back to the adjudicating authority for
fredh decision. The appellant is directed to submit before the adjudicating
authority within 15 days of the receipt of this order all the details and
dociments in support of their contention regarding discounts offered to
thejr customers. The adjudicating authority shall adjudicate the case after
conkidering the submissions of the appellant and by following the

principles of natural justice. The demand to this extent is set aside and the

skbal is allowed by way of remand.
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8. As regards the issue, whether the appellant had wrongly availed
cenvat credit in respect of the service tax paid on transportation of goods
by rail, I find that the cenvat credit is sought to be disallowed and
recovered on the grounds that Notification No. 26/2012-ST dated
20.06.2012 as amended by Notification No. 08/2015-ST dated 01.03.2015
disallowed cenvat credit of the service tax paid on transportation of goods
by rail. I find that the said notification provides for exemption from
payment of service tax in excess of that caleulated on a value which 1s
equivalent to the specified percentage. The relevant entry of the said

Notification No. 26/2012-ST dated 20.06.2012 is reproduced as under :

SL.No. | Description of taxable service Percentage | Condition o
0 @ G )
2 Transport of goods by rail (other 30 CENVAT credit on inputs and capital
than service specified at S1.No.2A goods, used for providing the taxable
below) service, has not been taken under the
provisions of the CENVAT (redil

Rules, 2004, o

From the above it is clear that the service tax payable on transport of
goods by rail is on an abated value of 30%, indicating thereby that service
tax on 70% of the taxable value is exempted by virtue of the said
notification. However, the exemption is subject to the condition that
cenvat credit on inputs and capital goods used for providing the taxable

service has not been taken under the provisions of the CCR, 2004.

8.1 It is the contention of the department that in terms of the said
notification, Cenvat credit is disallowed in respect of the service tax paid
on transport of goods by rail. I am of the view that this is an crroneous
Interpretation of the provision of the said notification. The notification
does not in any way provide for disallowing of cenvat credit. The only
correct interpretation of the said notification is that the exemption 1s
subject to the condition of cenvat credit not being availed. Any violation of

this condition of the said notification would result in disallowing the

benefit of exemption under the said notification. It is open to any assessee
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lice tax by availing cenvat credit. If the department was of the view
. the appellant had violated the conditions of the exemption
fication by availing cenvat credit, they ought to have taken necessary
bs to deny the benefit of exemption and recover the applicable service

However, the condition of the notification for availing exemption

cannot be applied to disallow, deny and recover the cenvat credit. In the

con

kequence, 1 am of the considered view that the impugned order

disgllowing and ordering recovery of the cenvat credit is not legally

ten

the
dec
Cas
AP]

rep

hble and is, therefore, set aside.

As regards the issue of non payment of service tax on rent paid to
Director under reverse charge, I find that the issue has already been
yded by this authority in a number of cases. In a recent case of Grace
tings Limited the issue was decided vide OIA No AHM-EXCUS-003-
P-74/2021-22 dated 14.12.2021. The relevant part of the said OIA is

roduced as under :

“8. It is observed from the case records that the appellant has
paid an amount of Rs.8,10,000/- during the relevant period as rent to the
Director of their firm for renting to company the property owned by Lhe
Director. The department has sought to charge these expenditures as
services under Section 65B{44) of the Finance Act, 1994 by contending
that the Director, being owner of property, has become service provider
and the appellant has become service recipient. As the appellant firm is
a body corporate, they become liable to pay service tax in respect of
such services under reverse charge mechanism under Rule 2(1)(d) (EE)
of the Service Tax Rules, 1994 read with Notification No.30/2012-5T
dated 20.06.2012 as amended by Notification No.45/2012-S1 dated
07.08.2012 .

9. The provisions of Rule 2(1)(d)}EE) of the Service Tax Rules,
1994 is reproduced below:

(d) "person liable for paying service lax", - (i) in
respeci of the taxable services notified under sub-
section (2) of section 68 of the Act, means, -

(EE) in relation to service provided or agreed to be
provided by a director of a company or a body
corporale lo the said company or the body corporale,
the recipient of such service;

10. I find that there is no dispute regarding the taxability of (he
service provided or received in the case viz. the renting of immovable
property. The dispute is regarding whether the said service, in the facts
of the present case, is taxable at the hands of the service recipient or
otherwise. It is the contention of the appellant that the said service has
been provided by the owner of the property in his individual capacity
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and not in the capacity of Director of the Company and, therefore, the
service provided in the personal capacity cannot be considered as service
provided in the capacity of Director, to be taxable under RCM at their
end. [ find that the words used in the Notification are ‘by a director of a
company to the said company” and not ‘by a person who is director of a
company’. Therefore, if the director of the company provides a service
in some other capacity, the tax lability would be of the director as an
individual service provider and it would be incorrect to consider the
sami¢ as a service provided in the capacity of a director of the company
to said company.

10.1  The said notification covers the services provided by a Director
of the company to the said company in the capacity of the director. It is
an undeniable fact that the Director in his capacity as owner of the
property has given his property on rent to the appellant and is being paid
rent by the appellant for being the owner of the property and not for
being the Director of the appellant. It is not the case of the department
that the Director has rented his immovable property 1o the company as
he was obliged to do so for being appoinied as director of the company.
Further, it is a fact that for providing renting services one need not be a
director of the company. The department has not brought on record
anything which suggests that the renting services received by the
appellant from their Director was provided to them in the capacily as
Director of the company. The rent being paid by the appellant was to
the awner of the property and not to the Director of the company. Such a
case, in my view, is not covered under the reverse charge mechanism in
terms of Notification No.30/2012-ST but rather the Director, in his
individual capacity as a service provider, would be liable to discharge
the applicable service tax liability, if any,

il The issue involved in the preseat appeal is identical to thal
decided by me in the case of Sheth Insulations Pvt Ltd vide OiA No,
AHM-EXCUS-001-APP-61/2020-21 dated 24.12.2020, wherein il was
held that :

“8.2 Under the circumstances, the fair conclusion
which can be drawn is that just because the owner of
the property is Director of the appellant, the renting
service received by the appellant does not become
taxable at their end being the service recipient. The
rent paid by the appellant company in the present
matter, therefore, cannot be charged to service tax
under Notification No.30/2012-ST. The liability to
pay service tax in the case would lie on the service
provider, Hence, the order of adjudicating authority to
charge service tax under reverse charge mechanism
under Rule 2{1}(d)}EE) of the Service Tax Rules, 1994
and Notification No0.30/2012-81 as amended is not
legally correct and fails to sustain on merits and
requires to be set aside,”

12. I further find that a similar view has been taken by the
Commissioner (Appeals), Ahmedabad earlier also in 1) Order-in-Appeal
No. AHM-EXCUS-003-APP-0257-17-18 dated 23.03.2018 in the case of
M/s. Jay Pumps Pvt. Ltd.; 2) Order-In-Appeal No. AHM-CXCUS-G03-
APP-003-18-18 dated 27.04.2018 in the case of M/s Advance Addmine
Pvt Ltd.; and 3) Order-in-Appeal No. AHM-EXCUS-002-APP-004-
020-21 dated 22.04.2020 in the case of M/s Emtelle India Lid.

He innﬂ“f.@-\
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9.1| Ifind that the appellant have relled upon OIA No. AHM-EXCUS-00°

APP-0257-17-18 dated 23.03.2018 in the case of M/s Jay Pumps Pvt, Ltd
pasped by the Commissioner (Appeals), Ahmedabad wherein it was held
thai service tax 1s not payable under reverse charge in respect of the rent
paid to the Director of the company. A simtlar view was taken by this
authority in the case of Grace Castings Limited (supra) wherein the
decision in the case of Jay Pumps Pvf Ltd was also referred to. I find that
neitther of the said orders have been overruled by any higher appellate
authority. Therefore, considering the similarity of facts, I hold that
apppllant are not liable to pay service tax under reverse charge on the rent
amqunt paid to their Director in respect of immovable property given on
rent to the company. The demand in this regard confirmed vide the
impugned order is, therefore, not legally sustainable and, is accordingly.

set pside.

10.| In view of the facts discussed herein above, the impugned order in so
far hs it pertains to disallowing of Cenvat Credit of input service on service
tax paid for transportation of goods by rail and the demand for service tax
on fhe rent paid to the Director under reveise charge is set aside and the
appeal filed by the appellant is allowed. The demand pertaining to the
shoft payment of service tax on transportation of goods by rail is set aside
and|the appeal is allowed by way of remand in the light of the observations

and| directions contained in Para 7.2 above.

11.| 3rdfierenalt e@RT gt T 1% 3rfret 7 fATeRT ST olieh & fehar ST &/

The appeal filed by the appellant stands disposed off in above terms.

Akhilbah Kumar )q»z :..

Commissioner (Appeals)
Attegted: Date:__02.2022.

&
2t WY

(N.Eiuryanarayanan. Iyer)
Sugerintendent(Appeals),
CGST, Ahmedabad.
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BY RPAD / SPEED POST
To

M/s. Navmeet Cargo Private Limited, Appellant
5, Mangaldeep Complex, '

Near Mahesh Petrol Pump,

Visnagar-Mehsana Road,

Visnagar — 384 315

The Assistant Commissioner, Respondent
CGST & Central Excise,
Division- Mehsana,
Commissionerate : Gandhinagar
Copy to:

1. The Chief Commissioner, Central GST, Ahmedabad Zone.

2. The Commissioner, CGST, Gandhinagar.

3. The Assistant Commissioner (HQ System), CGST, Gandhinagar.

(for uploading the OIA)
4 Guard File.
5. P.A. File.




